UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

6-13-2016

State v. Reed Appellant's Brief Dckt. 43912

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
Recommended Citation
"State v. Reed Appellant's Brief Dckt. 43912" (2016). Not Reported. 3090.
https://digitalcommons.law.uidaho.edu/not_reported/3090

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.
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I.S.B. #5867
BEN P. MCGREEVY
Deputy State Appellate Public Defender
I.S.B. #8712
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
RAHIM D. REED,
)
)
Defendant-Appellant.
)
___________________________)

NO. 43912
ADA COUNTY NO. CR 2012-12178
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Rahim D. Reed pleaded guilty to felony
possession of a controlled substance and misdemeanor concealment of a deadly
weapon. For possession of a controlled substance, the district court imposed a unified
sentence of seven years, with two years fixed. The district court retained jurisdiction
and later placed Mr. Reed on probation. Mr. Reed subsequently admitted to violating
his probation, and the district court retained jurisdiction a second time and ultimately
placed him on probation. After Mr. Reed admitted to a further violation of his probation,
the district court revoked his probation and executed the underlying sentence.
Mr. Reed filed an Idaho Criminal Rule 35 (Rule 35) motion for a reduction of sentence,
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which the district court denied. On appeal, Mr. Reed asserts the district court abused its
discretion when it denied his Rule 35 motion.
Statement of the Facts & Course of Proceedings
Nicole Turner reported to the Boise Police Department that her ex-boyfriend,
Mr. Reed, was making threats against her regarding money.

(Presentence Report

(hereinafter, PSI), p.3.) Ms. Turner’s mother then contacted the police and reported
Mr. Reed was at her house, and Ms. Turner told the police Mr. Reed had a gun and was
going to shoot up the house. (PSI, p.3.) The police went to the house and found
Mr. Reed in a car parked outside. (PSI, p.3.) Mr. Reed left the car when the police
asked him and stated he had gone to the house to speak with Ms. Turner. (PSI, p.3.)
Officers found a shotgun and shotgun shells in the car where Mr. Reed had been sitting.
(PSI, pp.3-4.) When the officers took Mr. Reed to the Boise Police Department for
questioning and searched him, they found a white pill on Mr. Reed’s person. (PSI, p.4.)
The pill was identified as acetaminophen/oxycodone. (PSI, p.4.)
The State charged Mr. Reed by Information with one count of aggravated
assault, felony, in violation of Idaho Code §§ 18-901 and 18-905, one count of
possession of a controlled substance, felony, in violation of I.C. § 37-2732(c), and one
count of concealing a dangerous weapon, misdemeanor, in violation of I.C. § 183302(7)(9). (R., pp.40-41.) Pursuant to a plea agreement, Mr. Reed pleaded guilty to
possession of a controlled substance and concealing a dangerous weapon. (R., pp.4350.) The aggravated assault count was dismissed. (See R., p.59.) For possession of a
controlled substance, the district court imposed a unified sentence of seven years, with
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two years fixed, and retained jurisdiction.1

(R., pp.53-55.)

The district court

subsequently placed Mr. Reed on probation for a period of seven years. (R., pp.59-64.)
About eight months later, the State filed a Motion for Bench Warrant for
Probation Violation, alleging Mr. Reed had violated his probation. (R., pp.71-73.) The
district court issued a Bench Warrant for Probation Violation. (R., pp.84-85.) The State
then filed an Amended Motion for Bench Warrant for Probation Violation, containing an
additional alleged probation violation. (R., pp.92-94.) Mr. Reed admitted to violating his
probation by absconding from supervision, consuming and/or possessing an alcoholic
beverage, and committing the new crime of misdemeanor possession of drug
paraphernalia. (R., p.103; see R., pp.93-94.) The district court revoked Mr. Reed’s
probation and retained jurisdiction. (R., pp.105-07.) The district court subsequently
placed Mr. Reed on probation for a new period of seven years. (R., pp.110-14.)
Over six months later, the State filed a Motion for Bench Warrant for Probation
Violation, alleging Mr. Reed had violated his probation. (R., pp.115-18.) The State then
filed an Amended Motion for Bench Warrant for Probation Violation, containing an
additional alleged probation violation. (R., pp.142-44.) Mr. Reed admitted to violating
his probation by absconding from supervision. (R., p.157; see R., pp.143-44.) The
district court revoked Mr. Reed’s probation and executed the underlying sentence.
(R., pp.159-61.)
Mr. Reed filed a timely Motion for Reconsideration of Sentence pursuant to Idaho
Criminal Rule 35. (R., pp.165-66.) Mr. Reed also filed a Brief in Support of Defendant’s

For concealing a dangerous weapon, the district court imposed a concurrent sentence
of ninety days jail time, with credit for time served. (See R., p.54.)
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Motion for Reconsideration of Sentence. (R., pp.162-64.) The State filed an objection
to Mr. Reed’s Rule 35 motion. (R., pp.167-69.) The district court then issued an Order
Denying Motion for Reconsideration under ICR 35. (R., pp.170-71.)
Mr. Reed filed a Notice of Appeal timely from the district court’s Order Denying
Motion for Reconsideration under ICR 35. (R., pp.172-74.)
ISSUE
Did the district court abuse its discretion when it denied Mr. Reed‘s Idaho Criminal
Rule 35 Motion for a Reduction of Sentence?
ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Reed’s Idaho Criminal
Rule 35 Motion For A Reduction Of Sentence
Mr. Reed asserts the district court abused its discretion when it denied his
Idaho Criminal Rule 35 motion for a reduction of sentence.

“A motion to alter an

otherwise lawful sentence under Rule 35 is addressed to the sound discretion of the
sentencing court, and essentially is a plea for leniency which may be granted if the
sentence originally imposed was unduly severe.” State v. Trent, 125 Idaho 251, 253
(Ct. App. 1994) (citation omitted). “The denial of a motion for modification of a sentence
will not be disturbed absent a showing that the court abused its discretion.” Id. “The
criteria for examining rulings denying the requested leniency are the same as those
applied in determining whether the original sentence was reasonable.”

Id.

“If the

sentence was not excessive when pronounced, the defendant must later show that it is
excessive in view of new or additional information presented with the motion for
reduction.” Id.
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The Idaho Supreme Court has held that “[w]hen presenting a Rule 35 motion, the
defendant must show that the sentence is excessive in light of new or additional
information subsequently provided to the district court in support of the Rule 35 motion.”
State v. Huffman, 144 Idaho 201, 203 (2007). “An appeal from the denial of a Rule 35
motion cannot be used as a vehicle to review the underlying sentence absent the
presentation of new information.” Id.
Mindful of the fact that he did not present any new or additional information or
evidence in support of his Rule 35 motion, which is a prerequisite for appellate review
under Huffman, Mr. Reed asserts the district court abused its discretion when it denied
his Rule 35 motion because his sentence is excessive. As asserted in the Brief in
Support of Defendant’s Motion for Reconsideration of Sentence, “[t]he objective[s] of
sentencing against which the reasonableness of a sentence is measured [are] the
protection of society, deterrence of crime, rehabilitation of the offender, and retribution.”2
(See R., p.163.) Mr. Reed further asserted in the brief: “Achieving these objectives
may still be accomplished by reducing the sentence in this case.” (See R., p.163.)
Thus, the district court abused its discretion when it denied Mr. Reed’s Rule 35 motion
for a reduction of sentence.

2

See State v. Toohill, 103 Idaho 565 (Ct. App. 1982).
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CONCLUSION
For the above reasons, Mr. Reed respectfully requests that this Court reduce his
sentence as it deems appropriate. Alternatively, he respectfully requests that the order
denying his Rule 35 motion be vacated and the case remanded to the district court for
further proceedings.
DATED this 13th day of June, 2016.

__________/s/_______________
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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